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The Independent Review of Legal Aid:  

An independent review of legal aid was announced to Parliament by the Minister of 
Community Safety and Legal Affairs on 2 February 2017. The review has been 
established by the Scottish Government with the aim to fulfil the Programme for 
Government commitment. The review will explore how best the legal aid system can 
contribute to improving people’s lives now and in the future. This review is about 
ensuring that there is a flexible and progressive system that is sustainable and cost 
effective. 

Publically Funded Legal Assistance:  

 

The Scottish Government and the Scottish Legal Aid Board (“the Board”) have 
different roles in the legal aid system in Scotland.  While the Scottish Government 
sets policy for legal aid and provides significant funds to the Scottish Legal Aid Board 
to administer the Legal Aid Fund, the Board make decisions on legal aid 
applications.  

 
Publicly funded legal assistance (‘legal aid’) allows people to pursue or defend their 
rights or pay for their defence when they could not otherwise afford to do so. If you 
cannot afford the legal fees associated with taking legal advice, you may qualify for a 
type of legal aid called Advice and Assistance, which you could receive free or with a 
contribution to the cost. This is available for all matters of Scots law and this legal 
advice and assistance would be to help you reach a decision as to whether or not to 
initiate further action.  
 
In order to target funding appropriately, when someone applies for legal aid, the 
application is subject to statutory tests which cover the merits of the case and the 
means available to the applicant. 

 
Civil Legal Assistance: 

The eligibility criteria for those accessing civil legal aid are consistent and 
transparent. The first two tests are applied to the legal content of the application 
where it must be shown that the case is plausible and that it is reasonable for legal 
aid to be granted.  The third test is applied to an applicant’s financial circumstances.  
 
For income, the Board look at the gross income received by the applicant and a 
spouse or partner and deduct major outgoings such as tax, national insurance and 
mortgage repayments as well as allowances for dependents. Applicants are provided 
with a breakdown of items that have been taken into consideration. If disposable 
income is less than £3,521 legal aid is granted with no contribution from income. If 



between £3,522 and £26,239 then legal aid is granted with a contribution from 
income.  Capital takes into consideration savings, investments or equity in property 
owned by applicant and/or their partner, the house you live in is exempt. If the 
disposable capital is less than £7,853 is granted with no contribution, if between 
£7,854 and £13,017 legal aid is granted subject to the excess of £7853 being paid as 
a contribution.  

 
In civil cases, for example, the Board regularly funds more than one party and a 
grant of legal aid does not mean that the Board takes the view that one individual is 
bound to be successful in their court action but rather is indicative of the fact that the 
statutory tests for legal aid have been met.  Ultimately the decision in any court case 
is a matter for the court.  It is the court that has the benefit of hearing all of the 
evidence in the case and being able to assess the credibility and reliability of 
individual witnesses.  For that reason the court must ultimately take the decision in 
the case unless parties can agree arrangements between themselves. 

 
Criminal Legal Assistance: 

You may receive advice and assistance from a solicitor about your case, or it may be 
advice from a solicitor if you are a suspect in a police station or in some cases 
(ABWOR) your solicitor may be able to act for you in court.  
 

This may be free or you may have to pay a contribution towards the cost of your 
case. The amount will depend on your income and savings or property you own. 
Your solicitor must tell you at the beginning of your case the most you will have to 
pay, if anything, for advice and assistance. You pay this direct to your solicitor.  
 

Criminal legal aid is only available after you have pled not guilty, or in more serious 
cases, when you first appear in court. If you qualify for criminal legal aid it is always 
free. You will not have to pay anything towards the cost of the case - although you 
may have to pay for any advice and assistance you have received before legal aid is 
granted.  
 

In addition to the eligibility tests for civil legal aid, set out above, you will have to 
show you are financially eligible, and that it is “in the interests of justice” to grant 
legal aid – in short, that it would be unfair to you, the court, or someone else if you 
did not have a solicitor. 
 

If you are accused in a solemn case, you are automatically entitled to legal aid while 
you are in custody, until a decision is made about whether to grant you legal aid, or 
you are given bail. The Board only has to consider whether paying your own legal 
costs would cause too much hardship to you or your dependants. 


